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1Council of Constitutional Inquiry

Recommendation on the Request of the FDRE House of 
Peoples’ Representatives for Constitutional Interpretation 

Submitted to the Council of Constitutional Inquiry Regarding 
the Impact of the COVID-19 Pandemic on the 6th General 

National Election
 File No: 5216/2012

May 29, 2020

Members present in meeting of the Council
1.  Her excellency W/ro Meaza Ashenafi…….…….……..Chairperson
2.  His excellency Ato Solomon Areda………….…............…...V/chair
3.  His excellency Dr. Fasil Nahom………………...............…..Member
4.  Honourable Dr. Kenea Yadeta…………….…................….Member
5.  Honourable Ato Birhan Hailu…………..........………...…...Member
6.  Honourable Ato Melese Alemu……………..........….…….Member
7.  Her excellency W/ro Ubah Mohammed…………..…..…Member
8.  Her excellency W/ro Desta Gebru……………..….……..….Member
9.  His Excellency Ato Kifletsion Mamo…………….……..…..Member
10.His excellency Ato Million Assefa……………….….………..Member

Constitutional Interpretation Requested by: 
the FDRE House of  Peoples’ Representatives

Address: Addis Ababa
After examining the request for constitutional interpretation, 
the FDRE Council of Constitutional Inquiryhas submitted the 
following recommendation. 
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Main Points of 
the Recommendation

By predicting that question of constitutional interpretation 
could arise from time to time, countries that are governed by 
a constitution have instituted various systems to answer this 
type of question. Constitutional interpretation is necessary for 
a constitution is an establishing instrument of the government 
of one’s country that may be enriched through the process of 
amendment, interpretation or application. 

A constitution defines the political system that a society chooses 
to be governed, relation between the government and the 
people, structure of the government, mechanisms of assuming 
government power, separation of power among the three 
branches of government, division of power between the federal 
and regional governments in countries like Ethiopia that follow 
federal structure, restrictions on the powers of the government, 
group and individual and collective rights and freedoms, and 
limitation to the rights. In general, a constitution establishes the 
political, social and economic systems of a country. Therefore, it 
is appropriate to think that constitutional questions relating to 
those issues in a country can be answered by the constitution. 

Our constitution identifies the organs that are empowered to 
entertain issues of constitutional interpretation. Those organs 
are the Council of Constitutional Inquiry with power to submit 
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recommendation on issues of constitutional interpretation 
pursuant to Article 84(1) and the House of Federation which has 
the power to give final decision on the recommendation pursuant 
to Article 83(3) (b). The Council of Constitutional Inquiry, after 
examining an issue of constitutional interpretation submitted to 
it, can dismiss the question if it concludes that there is no need 
for constitutional interpretation. In such a case, an applicant 
dissatisfied by the decision can petition the decision to the House 
of Federation.   

Even if thousands of issues had been submitted to the Council 
of Constitutional Inquiry over the past 25 years, the majority of 
cases did not have constitutional issue; however, the Council of 
Constitutional Inquiry has been submitting recommendation to 
the House of Federation regarding certain issues especially on 
group rights. 

The COVID-19 pandemic which compelled the country to declare 
state of emergency in order to prevent and control the pandemic 
and mitigate its impact has occurred in the country within the 
time period when national election should have been conducted. 
Now, the question of constitutional interpretation is submitted to 
the Council of Constitutional Inquiry as the Constitution does not 
clearly answer what the responsibilities and powers of the organs 
of the government are in the ensuing period and when should the 
election be conducted. In times of emergency, the constitutions 
of many countries (Canada, India, etc.) contains clear provisions 
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for the continuation of responsibilities of the executives and 
legislative bodies in power until election is conducted within a 
certain period after the removal of the cause for the emergency 
decree and for discontinuation of the responsibilities after 
election. Had the FDRE Constitution contain such clear provision 
there would be no reason for the submission of the constitutional 
request presented now.

Given the magnitude of the issue, we believe that the request for 
constitutional interpretation would be groundbreaking to develop 
a constitutional order as the request is submitted and entertained 
in the framework of rule of law with the belief to obtain 
constitutional solution for the challenge we currently faced. The 
issue is groundbreaking not only because of its implication but also 
because of the full realization by the Council of the importance of 
practices of constitutional interpretation on the development of 
a constitutional order. Although it cannot be said that there is a 
perfect technique of constitutional interpretation, the technique 
of constitutional interpretation the Council followed here is made 
to be indicative of the rules of constitutional interpretation the 
Council will apply in the future.     

In short, the question submitted by the House of Peoples 
Representatives has two components:

a)  The first one states, Although the Constitution states that 
the main organs of the government (the legislature and the 
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executive) should assume power based on national election 
to be held every five years, election could not be conducted 
due to COVID-19 pandemic; if so, what is the implication of 
the situation on the terms of office of the organs currently in 
power?

b)   The second question presented by the House of Federation is: 
what is the period of time within which the elections should 
be conducted after the cessation of the threat presented by 
COVID-19 pandemic. 

The House has raised these questions based on Articles 54(1), 
58(3) and 93 of the Constitution and submitted these questions 
to the Council of Constitutional Inquiry citing the absence of clear 
provision in the Constitution to answer these questions.   

Before examining the matter, the Council of Constitutional Inquiry 
has first examined whether it has the power to entertain the 
issue or not and whether the House of Peoples’ Representatives 
can refer the matter to the Council of Constitutional Inquiry or 
not. After ruling in the affirmative on both questions, for reasons 
explained in the analysis of this recommendation, the Council has 
examined the issue. The central theme of the ruling is that the 
Council has the power to accept and examine the issue pursuant 
to Article 84(1) of the Constitution. The Council can entertain 
constitutional disputes that arise in courts on the basis of the 
Constitution and review proclamations that contravene with 
the Constitution. Moreover, the responsibilities of the Council 
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as well as the House of Federation to broaden and develop the 
system of constitutional interpretation by providing analysis and 
recommendation on major national issues as envisaged by the 
Constitution is taken into account. Regarding the right of the 
House of Peoples’ Representatives to submit the question of 
constitutional interpretation, the Council of Constitutional Inquiry 
ruled that it can submit the question pursuant to Article 3(2) (c) of 
Proclamation No.798/2005.  

Before addressing the request of the House of Peoples’ 
Representatives, the Council of Constitutional Inquiry held a live 
televised hearing with constitutional lawyers, legal professionals, 
individuals who had participated in the course of drafting and 
approving the Constitution directly or indirectly, and three 
concerned government institutions, namely the National 
Elections Board of Ethiopia, Ministry of Health and the Public 
Health Institute of Ethiopia. This hearing was the first open and 
historic course of action in the country at the Council as well as 
at the courts level. Besides, based on its call, the Council received 
written submissions from 34 individuals and 22 institutions and 
used them as inputs. 

Along with this, the Council has entertained several discussions 
and arguments on the main issues and related questions of the 
issue for two weeks. 

The Council employed purposive/structural technique of 
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interpretation since members of the Council found this technique 
a better rule of constitutional interpretation to analyze the issue 
at hand. 

Since the Constitution has, as constitutional lawyers explain 
and the members of the Council believe, no explicit provision/s 
to resolve the issue at hand, the Council has taken into account 
the analysis of the Constitution starting from its preamble to 
the provisions related to the issue directly or indirectly in order 
to reach a reasonable solution from general objective of the 
Constitution and its intended goals to achieve. 

On the other hand, it was submitted that the cumulative textual 
interpretation of the three provisions - Articles 54(1), 58(3) and 
93, which had been requested to be interpreted, could even 
provide unequivocal solution. The reason is that Article 58(3) 
of the Constitution fixes the term of the House of Peoples’ 
Representatives to be five years based on the assumption that 
members of the House would be replaced by holding new 
elections in accordance with Article 54(1).As public gatherings and 
other activities requiring mass movement, which are necessary 
to conduct national elections, cannot be carried out due to the 
COVID-19 pandemic and the emergency decree issued to contain 
the pandemic, the elections could not be conducted. Therefore, 
it can be argued that the term of mandate of the Houses as well 
as executive bodies assigned by the Houses continues if elections 
are not held.
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While entertaining this of line interpretation as an alternative 
argument, the Council was not, as indicated in the analysis of the 
recommendation, confined with the three provisions to resolve 
the issue. In the course of analysis, the Council understood that 
the Constitution, in conformity with its spirit and general objective, 
is founded on the ideals of parliamentarian form of government, 
does not allow power vacuum, favors the continuity of the 
government, and upholds the transparency and accountability of 
the government. For the requested constitutional interpretation, 
the Council has recommended that the House of Peoples’ 
Representatives, States Councils, the House of Federation, and 
federal and regional executive organs continue to function within 
the entrusted powers and responsibilities until a government is 
formed by holding new elections. 

The Council has recommended that the current administration 
would continue to exercise its power until the 6th national general 
elections could be held within 9–12 months after the concerned 
health and other decision making organs confirm that COVID-19 
pandemic ceases to be a threat to public health. 

As indicated above, although the Council took the textual 
interpretation of the constitutional provisions into account to 
some extent, it disregarded the very restrictive word by word 
interpretation of each provision, for such an approach does not 
provide a solution. 
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The Council did not prefer the restrictive textual interpretation 
since this line of interpretation could lead to a conclusion where 
elections should be held within five years even during a state 
of emergency (be it pandemic, war or natural disaster) and 
power should be handed over to a newly elected government. 
The Council did not accept this line of interpretation since such 
interpretation would cause a threat to public health given the 
situation we are in. This line of interpretation was not found to be 
pragmatic and helpful to give reasonable interpretation as well as 
logical solution for the request.

Apart from amendments and enduring clarification of 
constitutional provisions through practice, since constitutional 
order is mainly developed for generations through advanced 
constitutional interpretation, it should be a permanent, 
continuous and developing course of action.  

As many countries’ constitutional courts have accepted and 
quoted it as an example, the American Supreme Court in its 
decision on a constitutional case submitted to it in 19th century 
said the following on the nature of a constitution:

“….a constitution is intended to endure for ages to come, and 
consequently to be adapted to various crises of human affairs”
In the issue at hand, a broader interpretation technique applied 
by the Council is self-evident that a constitution is viewed as a 
living and permanent, rather than being a dead and one-time 
document.
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Part One
Cause of the Issue

1. The issue is submitted to the FDRE Council of Constitutional 

Inquiry by the FDRE House of Peoples’ Representatives on 06 May 

2020 requesting constitutional interpretation on Articles 54(1), 

58(3) and 93 of the FDRE Constitution.

    The essence of the request reads as follows: 

‘‘…while the Constitution provides in Article 54(1) that 
members of House of Peoples’ Representatives shall be 
elected every five years and in Article 58(3) states that the 
House of Peoples’ Representatives shall be elected for a 
term of five years and elections for a new House shall be 
concluded one month prior to the expiry of the term of 
mandate of the House, it takes into account the existence 
of regular and normal practical condition that enables 
holding of election. On the other hand, Article 93 of the 
Constitution is stipulated considering the occurrence of a 
war, a natural disaster or an epidemic that may necessitate 
declaration of a state of emergency. 

However, when an incident that necessitates declaration 
of state of emergency occurs during the period of pre-
election preparation and election and such incident makes 
holding elections impossible, what will be the term of 
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mandate of the House of Peoples’ Representatives and 
executive organs whose term has ended? Within which 
time period should the election be conducted after the 
cessation of the incident that necessitated the declaration 
of the state of emergency? The Constitution may be said 
to have limitations to solve the challenge we faced now 
because the Constitution does not have answer for these 
questions. Thus, the request is for the interpretation 
of the provisions of the Constitution mentioned above, 
Article 54(1), Article 58(3) and Article 93, by relating and 
analyzing the provisions with the objective and goal as well 
as the fundamental principles of the Constitution …’’ 
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Part Two
On the Power of the Council to Investigate the 

Request for Constitutional Interpretation
2. The Council, before examining the main issue submitted to it 

by the FDRE House of Peoples’ Representatives, has examined 
whether it has the constitutional power to do so. Accordingly, 
among the powers and responsibilities entrusted to the 
Council under Article 84 sub article 1 of the Constitution, is to 
investigate constitutional issues. Article 84 sub article 1 of the 
Constitution reads as follows:

    ‘‘The Council of Constitutional Inquiry shall have powers to 
investigate constitutional disputes. Should the Council, upon 
consideration of the matter, find it necessary to interpret the 
Constitution, it shall submit its recommendations thereon to 
the House of the Federation.’’

3. What we can understand from the provision mentioned 
above is that the Council has the power to investigate any 
constitutional issue. The point that should be emphasized here 
is that the English version of Article 84(1) of the Constitution, 
which states that ‘‘The Council of Constitutional Inquiry shall 
have powers to investigate constitutional disputes.’’ seems 
to have discrepancy with the Amharic version regarding the 
wording used as to the powers of the Council to investigate 
constitutional issues. Pursuant to the English version of 
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Article 84(1), the Council seems to have power to investigate 
constitutional issues only when there is a ‘constitutional 
dispute’. 

4. Since Article 106 of the Constitution states that when there 
is discrepancy between the Amharic and the English version 
of the Constitution, the Amharic version shall have final 
legal authority, the Power of the Council in this regard is to 
‘investigate constitutional issues’ as expressed in the Amharic 
version. It is possible to understand from Article 84(1) of the 
Constitution that the power of the Council to investigate 
constitutional issues is not limited on the existence or not of 
concrete disputes. Besides, the Minutes of the Constitutional 
Assembly Volume 5 page 86 last paragraph, which documented 
the discussion of the members of the Constitutional Assembly 
on Article 84, especially on the power and responsibilities of 
the Constitutional Inquiry, at the time the Constitution was 
approved, clearly states that: 

 ‘‘…when disputes on constitutionality are submitted, /the Council/ 
investigates [these disputes]; these disputes can be submitted 
by courts or interested parties … [and] it also examines issues 
on the interpretation of the constitution, that these issues are 
mainly submitted to ordinary courts, which can be referred 
to the Constitutional Inquiry by the Federal House when it 
believes it raises disputes on legal interpretation…’’
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5. Therefore, when we examine the issue in light of the clear 
provision of the Constitution and the intention and interest 
of the members of the Constitutional Assembly, the Council, 
as far as it ascertains that it is a constitutional issue, has the 
power to examine an issue submitted to it pursuant to Article 
84(1).  

6. The question submitted by the House states that ‘‘when an 
incident that necessitates declaration of state of emergency 
occurs at the time where pre-elections preparation and 
elections were to be conducted which makes holding election 
impossible, what will be the term of mandate of the House 
of Peoples’ Representatives and executives whose term has 
ended? What is the time period within which the election 
has to be conducted after the cessation of the incident that 
necessitated the declaration of the state of emergency? 
‘‘The Council understands that the request is submitted 
because the Constitution does not clearly provide regarding 
what should be the term of mandate of the legislatures and 
executives currently in power and when should the election 
be conducted when it is impossible to conduct election 
due to the COVID-19 pandemic and the State of Emergency 
Proclamation No. 3/2012 enacted to prevent, control the 
pandemic and mitigate its impact. Thus, resolving the request 
submitted by the House requires examining and interpreting 
the provisions and fundamental principles of the Constitution.   
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7. Interpretation of the Constitution is necessary since the request 
is submitted to get constitutional solution to the question 
of how should the power vacuum and the lapse of election 
period that will arise from the impossibility of conducting 
timely election be resolved. In addition, the issue submitted 
by the House is based on concrete constitutional matter and 
is submitted requiring the Council to submit, by interpreting 
the Constitution, its decision or recommendation on the issue 
to the House of Federation, and it is not submitted to get 
advisory opinion.

8. The other issue examined in relation to the power of the Council 
is the right of the FDRE House of Peoples’ Representatives 
to submit the request. The request submission procedure 
of the issue submitted by the House is regulated by Article 
84(1) of the Constitution and Article 3(2)(c) of the Council of 
Constitutional Inquiry Proclamation No. 798/2013. Pursuant 
to Article 3(2) (c), the request for interpretation should be 
submitted by one third or more members of the Federal 
House of Representatives’ or regional councils, or by federal 
as well as regional executive bodies. Accordingly, the FDRE 
House of Peoples’ Representatives has the right to submit the 
request for interpretation as the Council has ascertained that 
the request for interpretation is submitted by the decision of 
the majority vote of the House.

9. Based on the reasons mentioned above, the Council has 
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decided by consensus on its meeting held on 13 May 
2020 that it has the power to investigate the request for 
constitutional interpretation submitted by the FDRE House of 
Peoples’ Representatives and that the FDRE House of Peoples’ 
Representatives has the right to submit the issue.   
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Part Three
The Procedure followed by the Council of 

Constitutional Inquiry 
to Investigate the Issue

10. The Council has, before rendering its decision or 
recommendation on the request for constitutional 
interpretation submitted to it, examined expert opinions 
from relevant institutions and constitutional experts gathered 
through open announcement it made pursuant to Article 9 of 
Proclamation No. 798/2013.

11. Accordingly, the Council has received and assessed written 
expert opinions on the issue from 34 constitutional law 
scholars who live in Ethiopia and abroad as well as institutions. 
Similarly, the Council organized hearing forum for various 
scholars and institutions on 16, 18 and 21 May 2020. It held 
hearing with Ethiopian Legal Professionals Association and 
Lawyers Association, 10 senior constitutional law scholars, 4 
individuals who had participated in the drafting and approval 
of the Constitution, the National Board of Election, FDRE 
Ministry of Health, Ethiopian Public Health Institute, Medical 
Professionals Association and the COVID-19 Scientific Advisory 
Council. Those individuals had given answers and explanations 
for questions raised by the Council during the hearing 
broadcasted live via various media.
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12. Various ideas were reflected on the issue in the written expert 
opinions sent to the Council and in the hearing conducted. 
Particularly, opinions were forwarded by experts on the 
question of constitutional interpretation under the system 
of constitutional interpretation in Ethiopia, the power of the 
Council to investigate the issue of constitutional interpretation 
submitted to it, the right of the FDRE House of Peoples’ 
Representatives to submit a request for interpretation of the 
Constitution, and the request submitted for interpretation and 
the interpretation of provisions of a constitution.    

13. From the testimony of individuals who participated in 
the drafting and approval of the Constitution, the Council 
understands that although, at the time the Constitution 
was drafted and approved, question was raised as to what 
happens when elections time falls in a period of emergency 
declaration the issue was bypassed without decision on the 
ground that devoting a provision in the Constitution is not 
advisable/possible for such a situation as it will happen in very 
limited circumstances. Furthermore, the individuals attested 
that during the drafting of the Constitution, greater care was 
taken in order not to create government power vacuum. They 
recommended that, as the Constitution is an instrument 
to solve problems, solution for the challenge we faced now 
should be sought for by taking into account the objectives and 
goals of the Constitution.
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14. During the hearing, the FDRE Ministry of Health, the Ethiopian 
Public Health Institute, the Medical Professionals Association 
and the COVID-19 Scientific Advisory Council gave explanation 
about the nature of the pandemic, the measures taken to 
prevent its spread and the impact on the elections. In particular, 
the institutions explained that, until the day they gave their 
explanation, the virus had infected over five million people 
and killed hundreds of thousands of people in the world, 
and is spreading to all countries. They stated that the disease 
transmits when an infected/a person speaks, coughs, sneezes 
and via contacting a surface with droplets from an infected 
person as well as by asymptomatic persons. In Ethiopia, they 
explained, the number of people being infected by the virus is 
on the rise and the infection of people with no travel history 
is indicative of the beginning of community transmission of 
the disease. They explained that since neither a medicine 
nor a vaccine is developed for the disease until now, the only 
option available now is prevention, and that we have so far 
prevented the spread of the disease to a certain extent in our 
country because of the preventive measures taken early. The 
representatives also explained that as the type of the disease 
is new it is impossible to determine the time it will disappear 
and that since elections involve many people and contain 
activities that are contact based, it creates conducive situation 
for the pandemic. 
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15. The National Elections Board gave extensive explanation to 
the Council in writing and during the hearing on the general 
election and the threat of COVID-19 pandemic. The Board 
has announced, based on its current situation analysis, that 
measures being taken to respond to the COVID-19 pandemic 
will create challenges for the implementation of the elections 
process. Especially, the challenges are greater in our country 
because the major activities of the elections process 
specifically, voters’ registration, candidates’ registration as 
well as vote casting is undertaken with limited technological 
assistance. 

16. While there are laws in the country that are relevant to solve 
the question of constitutional interpretation, the Council has 
used the Constitution as a basis for any analysis and decision as 
well as recommendation. Besides the Constitution, the Council 
consulted Council of Constitutional Inquiry Proclamation 
No. 798/2013 and international and regional human rights 
instruments ratified by Ethiopia. Where the need arises 
to clarify and give meaning to the Constitution and other 
legal provisions and principles used, the Council consulted 
comments of international human rights institutions, relevant 
laws and practices of other countries, the study conducted by 
experts of the Office of Council for this purpose, and the works 
of individuals and institutions who have higher expertise and 
experience on the matter.
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Part Four
Issues Identified by the Council from the 

Request 
Submitted for Constitutional Interpretation 

17. Based on the request submitted for constitutional 
interpretation, the major issues that should get resolution are:  

a. How should Articles 54(1), 58(3) and 93 of the Constitution 
be interpreted to resolve the request submitted by the 
FDRE House of Peoples’ Representatives regarding the term 
of mandate of the legislatures and the executives in the 
face of the COVID-19 pandemic and the state of emergency 
Proclamation No. 3/2012 enacted to prevent and control the 
pandemic and mitigate its impact?  

b. How should Articles 54(1), 58(3) and 93 of the Constitution 
be interpreted to answer the request submitted by the FDRE 
House of Peoples’ Representatives regarding the time of 
holding election in the face of the COVID-19 pandemic and 
the state of emergency Proclamation No. 3/2012 enacted to 
prevent and control the pandemic and mitigate its impact?
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Part Five
Analysis of the Issues

18. The Council has examined the issues it identified in light of the 
various provisions, the general principles, the objectives and 
goals of the Constitution as well as the various principles of 
constitutional interpretation. 

19. Primarily, two fundamental points are identified to solve 
the issues framed. The first point is regarding elections, 
elections time and the term of mandate of the government 
as enunciated under Articles 9(3), 54(1), 58(3) 67(2) and 72(3) 
of the Constitution. The second is concerning the measures 
to be taken pursuant to Article 93 of the Constitution when 
an emergency or force majeure happens in the country. This 
provision of the Constitution should be interpreted based on 
its relation with Articles 54(1) and 58(3).   

     5.1 On the Terms of Mandate of the Legislatures and Executive 
Organs

      In the following sections, the Council of Constitutional Inquiry 
examined in detail the term of mandate of the government 
and the postponement of elections based on the provisions of 
the Constitution submitted for interpretation. 
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On the Direct Meaning of Articles 54(1), 58(3) and 93 of    

          the Constitution

20. To resolve the question of constitutional interpretation the 
Council identified two issues. The first issue addresses what 
should be the elections time since the next general election 
could not be conducted within the election time stipulated 
under Articles 54(1) and 58(3) of the Constitution due to the 
occurrence of the COVID-19 pandemic and the emergency 
decree proclaimed to prevent and control the disease. 
The second one would address what would be the term of 
mandate of the federal and regional governments, established 
by the 5th national elections, until power is transferred to 
representatives elected in the next general elections to be 
conducted after the COVID-19 pandemic is brought under 
control. 

21. Election is the principal indices of a country’s level of 
democracy. The election that is a yardstick for democracy 
should be conducted under a constitutional order, periodic, 
uninterrupted and time limited. This is manifested through 
direct and indirect democratic participation of citizens. As it is 
clearly stated in Article 8(1) of the Constitution, all sovereign 
power resides in the Nations, Nationalities and Peoples of 
Ethiopia. They can exercise their sovereign power by using the 
democratic rights recognized in the Constitution, particularly, 
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by voting and being elected pursuant to Article 38. 
22. Elections to be conducted pursuant to Article 38(1) should be 

universal, free, direct, fair and held by secret ballot. In order to 
organize an election by ensuring such election processes and 
principles, a National Elections Board, which is neutral and 
free from the influence of any organ or body, is established by 
Article 102(1) of the Constitution.

23. Under Article 54(1) of the Constitution, it is declared that ‘’ 
Members of the House of Peoples’ Representatives shall be 
elected by the People for a term of five years on the basis of 
universal suffrage and by direct, free and fair elections held by 
secret ballot.’’ Similarly, Article 58(1) of the Constitution states 
that ’’The House of Peoples’ Representatives shall be elected 
for a term of five years. Elections for a new House shall be 
concluded one month prior to the expiry of the House’s term.’’ 
Although the place, wording and the main message intended 
to be conveyed by these two articles of the Constitution seem 
to be clear when read separately, they lack clarity when read 
together with Article 93, which is submitted for constitutional 
interpretation. Hence, it is necessary to clarify the provisions 
by constitutional interpretation. 

24. The plain reading of Articles 54(1) and 58(3) of the Constitution 
shows that the provisions contain three fundamental points. 
The first point stipulated especially in Article 54(1) is about the 
election of the House of Peoples representatives by the people. 
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Next, the elections should be conducted every five years, and 
it should be by universal suffrage, free, direct, fair and held by 
secret ballot. The main messages intended to be conveyed by 
the provision is about standards of elections, elections time 
and the election of the house of people’s representatives by 
the people.

25. Accordingly, while Article 54(1) of the Constitution provides 
for an elections system delineated in time and content, Article 
58(3) of the Constitution explains what is provided in Article 
54(1) of the Constitution. This indicates that the two provisions 
complement each other. The points provided in Article 58(3) 
are further and detailed explanations of the issues provided in 
Article 54(1). The fundamental point provided in Article 58(3) 
is that the members of the house of people’s representatives 
are elected for a term of five years and that one month prior 
to the expiry of the House’s term, new elections shall be 
concluded. This provision mainly shows that new elections 
must be concluded one month before the expiry of the five-
year term of mandate of the house of people’s representatives.

 
26. What we can understand from this provision is that even 

though the term of mandate of the House of Peoples’ 
Representatives is five years, the five year term is deemed to 
be expired only after a new election is held a month before 
and power is transferred. Hence, since the term of mandate 
of the House is conditioned on the holding of new election 
rather than standing alone provision, the term of mandate of 
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the House goes along with the elections time.   
27. Articles 54(1) and 58(3) of the Constitution shows that in the 

regular functions of the government, general elections should 
be conducted every five years and the normal term of mandate 
of the government is five years. However, it is necessary to 
examine what happens to the five years elections time and 
the term of mandate of the government when exigencies that 
prevent holding elections occur during this period.

28. It is confirmed by the House of Peoples’ Representatives 
that conducting the next general elections currently is made 
impossible by the COVID-19 pandemic and the Emergency 
Decree enacted to control and prevent the pandemic. The 
government, by declaring emergency decree pursuant to 
Article 93 of the Constitution to prevent and control the 
COVID-19 Pandemic and suspending certain constitutional 
democratic rights recognized in the Constitution temporarily, 
is discharging its responsibility to protect the general health 
and wellbeing of the society. Because of the emergency decree 
issued pursuant to the above provision of the Constitution, 
certain democratic rights that are directly related to election 
are suspended. 

29. As a result, the normal five-year term of mandate of the 
government and time of holding elections as provided in 
Article 54(1) and 58(3) could not be observed. Hence, until 
the Corona virus pandemic is brought under control and 
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the emergency decree issued to prevent and control the 
pandemic is lifted, the elections time to hold the next general 
elections should be extended, and the term of mandate of the 
government should continue.   

Articles 54(1), 58(3) and 93 of the Constitution in light of   

the General  Principles and Objective of the Constitution

30. The Council interpreted the provisions, Articles 54(1), 58(3) 
and 93, of the Constitution submitted for interpretation based 
on the plain reading of the provisions as explained above. It 
also examined the provisions in light of other principles of 
constitutional interpretation.  In the process of interpretation, 
although the Council has followed various principles of 
interpretation, it has principally found appropriate to follow 
purposive and structural constitutional interpretation 
techniques. For illustration, when an issue addressed in the 
Constitution needs to be interpreted, it should be interpreted 
in light of the general objective and sprit of the Constitution 
as well as the objective, and goals intended to be achieved 
and problems purported to be solved by each provision of the 
Constitution submitted for interpretation. The Constitution 
should transcend generations, solve any constitutional issues 
and questions in the country, bring about lasting peace, 
democracy and development, and ensure, respecting the 
federal nature of the Constitution, citizens’ group and individual 
rights. When the implementation of various provisions of 
the Constitution becomes contradictory or is difficult to 
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implement together, solution should be given through this 
type of interpretation. Accordingly, Articles 54(1), 58(3) and 
93 of the Constitution, which are submitted for constitutional 
interpretation, are assessed in line with the general objectives, 
principles and other provisions of the Constitution as follows.

31. It is necessary to interpret the provisions of the Constitution, 
Articles 54(1), 58(3) and 93, which are the reasons for 
interpretation, in light of the general principles of elections and 
peoples’ sovereign power. Election is a mechanism by which 
the sovereign power of nations, nationalities and peoples 
of Ethiopia is ensured. Article 8(1) of the FDRE Constitution 
unequivocally provides that ‘‘All sovereign power resides in 
the Nations, Nationalities and Peoples of Ethiopia’’ and the 
Constitution is the expression of their sovereign power. In 
addition, the principal means they can express or exercise 
their sovereignty is through democratic participation either 
directly or through their elected representatives. Election is 
a key mechanism of protection of democracy, federalism and 
citizens’ right of voting and being elected in the country. What 
we can understand from this principle of the Constitution is 
that as sovereign power resides in the nations, nationalities 
and peoples of Ethiopia, it is not possible to hold government 
power without their will. The government in power, which 
is elected by the people, has the responsibility to protect its 
power pursuant to the Constitution and transfer the power to 
the representatives of the people elected in the next election.
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32. The manner and timing of organizing as well as principles 

of election, which is the expression of the sovereign power 
of the nations, nationalities and peoples of Ethiopia, are 
clearly provided in the Constitution. Particularly, Article 
38(1) provides that ‘‘Every Ethiopian national, without any 
discrimination based on color, race, nation, nationality, sex, … 
can directly and freely take part in election.’’ The term of office 
of the members of the House of Peoples Representatives and 
the election time stipulated under Articles 54(1) and 58(3) of 
the Constitution should be interpreted in light of this general 
principle of election and the principle of the sovereign power 
of the people. The sovereign power of the people is respected 
when these general nature and principles of elections are fully 
implemented.

33. The Constitution under Article 54(1) stipulates that members 
of the House of Peoples’ Representatives should be elected 
for a term of five years and the nature of the elections should 
be based on universal, free, direct and fair suffrage held by 
secret ballot. 

34.Hence,it is not just holding elections every five years that 
makes elections the expression of the sovereignty of citizens, 
rather the fulfillment of substantive requirements. Basically, 
the purpose and mission of this provision is, in accordance with 
constitutional requirements, to determine a political party or 
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a coalition of political parties, that can lead the State, one 
month prior to the expiry of the term of five years and thereby 
to transfer power to it. In other words, the main purpose of 
Article 58(3) is to forestall power vacuum and anarchism in a 
constitutional democratic system, and provide a constitutional 
safeguard to prevent human, political, economic and social 
security crisis or threat arising from the same. 

35. Hence, elections ensure the non-occurrence of power vacuum 
in governance by guaranteeing a lastingsource/ownership of 
sovereign power to the nations, nationalities and peoples. 

Articles 54(1), 58(3) and 93 of the Constitution in light of 

Fundamental Rights and Freedoms

36. Articles 54(1) and 58(3) should be interpreted in light of 
the principal objective of the constitutional human rights 
framework and provisions. As can be understood from its 
preamble, the part dealing with fundamental principles and 
general provisions,the Constitution is a human rights centered 
document. 

37. Accordingly, the Constitution under Article 10 stipulates that 
human rights and freedoms, emanating from human nature, 
are inviolable and inalienable, and that human and democratic 
rights of citizens and peoples should be respected. Based on 
this, the Constitution under chapter three recognizes a myriad 
of human and democratic rights. Beyond that, Article 9(4) of 
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the Constitution broadens the scope of the constitutional rights 
protections by proclaiming that human rights agreements 
ratified by Ethiopia are an integral part of the law of the land.

 
38. It is enunciated that these rights should be respected and 

enforced in accordance with the international human rights 
conventions ratified by Ethiopia and the Constitution. Yet, 
without infringing the requirements of derogation envisaged 
in the Constitution as well as in the international human rights 
treaties to which Ethiopia is a party, many of these rights could 
be suspended. The main rationale for derogation through 
emergency law is to avert an exigency situation threatening 
the life of the State and public security. As the main objective 
of emergency law is to safeguard national security, public 
health and constitutional order, and to restore normalcy by 
curbing the emergency; several democratic rights could be 
suspended to the extent necessary to avert the prevailing 
exigency situation. 

39. In the issue at hand, the government has, due to COVID-19 
pandemic, suspended some rights pursuant to Article 93 of 
the Constitution by declaring an emergency decree and issuing 
a regulation. The moratorium of rights has in turn rendered 
right to elect and to be elected of citizens non-applicable due 
to its influence on the election process and the conduct of 
election. 
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On Emergency Decree and Time of Election

40. Various countries issue emergency laws in their legal system, 
be it based on the constitution or other laws, to adequately 
and promptly avert or curb unforeseen and unexpected 
man-made or natural disasters or exigencies that cannot be 
controlled in the normal course of things. 

41. The FDRE Constitution lists down four exigency situations that 
can give rise to emergency decree. As envisaged under Article 
93(1) (a), these are an external invasion, a situation which 
endangers constitutional order and cannot be controlled by 
regular law enforcement system, a natural disaster, and an 
epidemic. The occurrence of any of these situations grants 
the government a constitutional power to issue an emergency 
decree. 

42. On the postponement of election, Articles 54(1) and 58(3) 
of the Constitution need to be seen in light of Article 93 of 
the same. As the COVID-19 pandemic has endangered human 
health and life, the government declared an emergency decree 
and has suspended some democratic rights in accordance 
with Article 93 of the Constitution in order to protect public 
interests and rights. As the suspension of these rights affected 
the election process and the conduct of election, the right to 
elect and to be elected of citizens has been, albeit indirectly, 
rendered non-applicable for the sake of public health and 
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security. As a result, the regular five year elections could not 
be held as scheduled due to the COVID-19 pandemic and 
the emergency decree issued to contain and prevent the 
pandemic. Accordingly, there should be exceptional election 
calendar. Therefore, the next national election should be 
postponed, as the elections cannot be held within five years 
pursuant to Articles 54(1) and 58(3) which is conditioned up 
on the applicability of Article 38 of the Constitution. 

On the Term of Mandate of the Government

43. Following the postponement of elections, the question of 
what would happen to the term of mandate of the government 
envisaged under Articles 54(1) and 58(3) could be raised; and 
this question should be viewed in accordance with Article 93 
of the Constitution. In this regard, we can understand that the 
Constitution recognizes three types of the term of mandate of 
the government. 

44. The first pertains to the regular term of mandate of the 
government, which is five years as indicated under Articles 
54(1), 58(3), 67(2), and 72(3) of the Constitution. We can 
thus understand that the regular term of mandate of the 
government under our Constitution is five years.

45. The second relates to the term shorter than the regular term 
of mandate of the government; such instances are envisaged 
under Articles 12(3), 54(7) and 60 of the Constitution. As 
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indicated under Articles 12(3) and 54(7) of the Constitution, 
people may any time recall an elected representative in 
case of loss of confidence. If loss of confidence on elected 
representatives occurs in mass and same time, this may cause 
a disruption of the regular term of mandate of the government. 
Similarly, as indicated under Article 60(1) of the Constitution, 
the Prime Minister may dissolve the House with its consent 
before the expiry of its term in order to hold new election. 
By this, the Constitution proclaims the instances where the 
regular term of mandate of the government - the five years 
term indicated under Articles 54(1), 58(3), 67(2), and 72(3) of 
the Constitution - can be shortened. 

46. The third has to do with the term longer than the regular 
term of mandate of the government, which has caused 
this constitutional interpretation. This typology relates to 
the term of mandate of the government that would exist 
during emergency decree declared at election period. The 
government has thus undertaken an obligation to protect the 
general public health and security by temporarily suspending 
the constitutional provisions on the regular term of mandate 
of the government and other political rights in order to 
contain the COVID-19 pandemic that triggered the declaration 
of emergency decree in accordance with Article 93 of the 
Constitution. From this, we can understand that, through 
recognition of government stay in power after the expiry of 
its term of mandate, the Constitution indirectly enjoins the 
government to avert the pandemic by declaring an emergency 
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decree.
47. When a state of emergency decree and regular election 

period coincide, and this coincidence directly relates to the 
election process and the conduct of election, the regular term 
of mandate of the government indicated in the Constitution 
should not be applicable. Therefore, it can be understood that 
the Constitution under Article 93 recognizes the exceptional 
term of mandate of the government. 

48. The separate reading of Article 54(1) and Article 58(3) 
indicates that: the term of mandate of the House is five 
years; constitutionally elected representatives assume power 
based on election held in every five years; and the term of 
mandate of the government cannot be extended more than 
five years in any situation. However, when these provisions are 
seen or interpreted along with the general spirit, objectives, 
principles and other provisions of the Constitution, it can be 
understood that the regular five years term of the government 
mandate could be extended during pandemic like COVID-19 
and declaration of emergency decree issued to contain the 
pandemic. 

49. As the 6th national general election could not be held in the 
regular five years elections period in accordance with Articles 
54(1) and 58 due to the COVID-19 pandemic, the next elections 
should be conducted in the time and manner specified in the 
following part of the recommendation. Similarly, as the term 
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of mandate of the government could not be ended upon the 
expiry of the regular term of five years, the government should 
continue until power would be transferred to winning party/
parties by holding new election. 

On the Responsibility of the Government whose Term of 
Mandate is Extended

50. The question of what should be the power and responsibility 
of the government, that continues to function until power 
is transferred by holding the next elections, should be 
addressed. The Council examined this question in light of the 
general objective of the Constitution and its intended goals to 
be achieved.

51. The preamble, where the fundamental objectives of the 
Constitution are envisaged, stipulates that “we, the Nations, 
Nationalities and Peoples’ of Ethiopia, strongly committed, 
in full and free exercise of our right to self-determination, 
to building a political community founded on the rule of 
law and capable of ensuring a lasting peace, guaranteeing 
a democratic order, advancing our economic and social 
development.”According to this fundamental objective of 
the Constitution, the power and responsibility granted to 
the government whose term of mandate is extended should 
enable the government to meet these principles of the 
Constitution.
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52. By taking the state of emergency and the preparation for 
elections into consideration, the government should, until the 
next election, take a coordinated and comprehensive effort to 
prevent the spread of the pandemic and control the situation 
promptly to the extent possible, and to restore normalcy in the 
country. In addition to this, the government should ensure the 
continuity of the constitutional order by putting the system of 
transparency and accountability in place in accordance with 
Article 9(2) and Article 12(1). 

53. Owing to this, the government that stays in power following the 
postponement of the elections should have full constitutional 
power that enables it to safeguard the security of citizens, and 
maintain law and order. Consequently, the government should 
continue with full legislative, executive and judicial powers to 
administer the economic and political affairs of the country in 
a coordinated manner. 

     On the Time When the Next Election should be Held

54. At the international level, 53 countries cancelled general, local, 
supplementary elections or referendums due to COVID-19 
pandemic. Some of these countries like India and Canada 
clearly stipulate in their constitutions that the executive and 
legislative organs continue to exercise their powers, and the 
term of mandate of these organs ends by holding elections 
within a certain time after the cessation of the exigency that 
causes the declaration of the emergency decree. As the 
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FDRE Constitution does not contain a similar provision, the 
time when elections should be held could be determined by 
interpreting the Constitution. 

55. Thus, the question of time within which the next elections must 
be conducted requires an answer. This question presupposes 
restrictions applied on preventing and controlling the spread 
and threat of the COVID-19 pandemic which inhibited the 
conduct of the 6th general election as scheduled by the 
National Elections Board of Ethiopia. 

56. This being so, the Council examined the question of time, within 
which the elections must be held, in conjunction with the 
relevant provisions of the Constitution by taking the enabling 
conditions guaranteeing fair elections into consideration in 
order to hold elections on the basis of the right to elect and 
to be elected, direct, free, universal and equal suffrage held 
by secret ballot. 

57. According to Article 38 of the Constitution, Article 21 of 
the Universal Declaration of Human Rights, Article 25(b) of 
the International Covenant on Civil and Political Rights, and 
Article 3 of the African Charter on Democracy, Election and 
Governance; elections should not only be held periodically, 
but also be conducted on the basis of universal, equal 
suffrage, the electorates’ free consent given in secret ballot 
and providing guarantee. 
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58. By taking this into account, the Council heard the views of the 
FDRE Ministry of Health, the FDRE Public Health Institute, the 
National Election Board of Ethiopia, the Health Professionals 
Association, the Advisory Council on COVID-19and other 
concerned professionals about the current status of the 
spread of the pandemic, predictions on the spread of the 
disease, and the impact of measures taken to contain the 
spread of the pandemic on elections in order to determine 
the next election calendar.

59. Up to the day on which the Council heard the views of the 
higher officials and professionals of the abovementioned 
institutions about the matter, it was confirmed that the 
pandemic is spreading in the community, reached the 3rd 
level in the country, inclined to reach the 4th level in some 
localities of Addis Ababa, has a high likelihood to advance 
rapidly and could reach the worst level. The Council confirmed 
that holding elections in the presence of the pandemic in the 
society requires additional safeguarding measures to protect 
public health and security and causes problem on voters’ 
registration and the voting process. Due to the global nature 
of the pandemic, the Council also confirmed the presence of 
setbacks on the supply chain of materials necessary for the 
conduct of elections, the reduction of international assistance, 
and the creation of limited financial capacity. These obstacles 
would have a huge influence on elections process, as elections 
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are not only a one day event, but rather the outcome of 
different processes.  

60. While strong testing, capacity to contain the pandemic and 
amendment of law are required to hold free and fair elections 
in the time of the pandemic; voters’ registrations, voting 
system, trainings of elections officers and voters should be 
technology based, or safe. Accordingly, there should be strong 
finance, supply, technological capacity, human resource and 
legal framework to conduct universal, free, direct and fair 
elections in the time of pandemic while taking precautionary 
measures to contain the pandemic. Given the nature of the 
pandemic and the limited economic capacity of our country, 
free and fair elections cannot thus be held until the pandemic 
ceases to be a threat to public health, or is controlled. 

61. Once it is decided that elections cannot be held in the presence 
of the pandemic, the next question that must be addressed is 
to what extent the spread of the pandemic be reduced to hold 
the election. Article 93(1) (a) of the Constitution stipulates that 
an epidemic is one of the grounds for the declaration of a state 
of emergency. The reading of this provision in conjunction 
with the situation we are in implies that our country would 
stay in the state of emergency until the disease continues to 
be a threat to public health, but not until disease is completely 
eradicated. When the issue at hand is interpreted in light of 
the general spirit of the Constitution, the next elections time 
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should be within a specified period counted starting from the 
time at which the pandemic ceases to be a threat to public 
health. 

62. According to the testimony of higher officials and health 
professionals heard by the Council, the issue of when it can 
be said that the pandemic ceases to be a threat to public 
health would be determined upon the invention of a vaccine 
or a medicine, or based on scientific innovations invented 
through time. However, neither a vaccine nor a medicine for 
the pandemic is invented at this stage, and it is not known 
clearly when it is to be invented. In this connection, the other 
point that needs to be addressed is that who should confirm, 
as per the Constitution, the fact that the pandemic ceases to 
be a threat to public health. 

63. As COVID-19 is a global pandemic, the cessation of the 
pandemic to be a threat to public health would be determined 
in principle - by considering the international community, the 
health situation of neighboring countries, and the vulnerable 
rate of citizens - based on information released in the joint 
consultation of the World Health Organization, the FDRE 
Ministry of Health, the Ethiopian Public Health Institute, 
and members of other scientific communities. Based on this 
information and considering the situation our country is in, 
the Ministry of Health would submit a recommendation by, 
in consultation with the scientific communities, analyzing 
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the spread of the virus and the vulnerability of the public. 
The House of Peoples’ Representatives under Article 55(17) 
and (18) of the Constitution is empowered to investigate the 
executive’s discharge of its responsibility and to take measures 
it deems necessary. Accordingly, it has power to approve the 
recommendation on containment of the pandemic, which is 
submitted to it by FDRE Ministry of Health. 

64. The other point that needs to be addressed is the time within 
which the elections must be held after the pandemic ceases to 
be a threat to public health. Generally, the Constitution under 
Article 60(3) proclaims that the general elections could be 
held within six months. However, this provision presupposes 
the normal legal order and situation, not a state of emergency. 
Hence, the provision cannot be directly applicable to current 
situation we are in. In the determination of the elections time, 
it is thus required to look into what the Constitution says. 

65. Since the Election Board has a full constitutional power in 
accordance with Article 102 of the Constitution to hold free 
and fair election, the Council heard the views of the Election 
Board and analyzed the document containing the Board’s two 
scenarios on what would happen to the next elections after the 
expiry of the state of emergency. Both scenarios presuppose 
the lifting of the emergency decree issued to prevent and 
control the pandemic while the COVID-19 pandemic continues. 
In its first scenario, the Elections Board stated that it could hold 
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the elections following the lifting of the emergency decree 
within 10 months with additional budget, but without taking 
additional precautionary measures. In its second scenario, by 
indicating the required budget, the Elections Board stated that 
the elections would take 13 months if additional precautionary 
measures are taken to control the spread of the virus.

66. In its analysis, the Elections Board explained that it can 
conduct the elections within 10-13 months in the presence 
of the pandemic by taking various measures. As a result, 
after taking the two scenarios into account and assuming the 
Elections Board will continue to carryout activities not relating 
to the restrictions and threats of the COVID-19 pandemic, 
the Council said that the elections should be held within 9-12 
months after the COVID-19 pandemic ceases to be a threat to 
public health. 

5.3. The Implication of the Postponement of Elections and the 
Extension of the Term of Mandate of the Government on 
Federal and States Governments

67. In this connection, it is necessary to look into whether the 
request of the federal House for constitutional interpretation, 
the constitutional interpretation given, and the scope of 
application of the recommendation concern only federal 
houses and executive, or include state councils and executives, 
and regional states’ election calendar. The general request of 
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the House for constitutional interpretation stated that: first, 
what would happen to the term of mandate of the legislature 
and executive in general; and second, the inability of the 
National Elections Board of Ethiopia to hold the 6th general 
elections due to the COVID-19 pandemic does not only 
concern the elections of the federal Houses specifically, but 
rather concerns the general election. The applicability of the 
emergency decree issued to prevent and control the COVID-19 
pandemic, which triggered the request for constitutional 
interpretation, is not limited to federal government, but be 
extended to regional States as well. According to Article 93(1) 
(a) of the Constitution, the federal government declared an 
emergency decree and has been implementing it to prevent 
and control the pandemic.

68. Article 102 of the Constitution stipulates that there shall be 
established a National Board independent of any influence to 
conduct in an impartial manner free and fair election in federal 
and State constituencies. The main purpose for establishment 
of this Board is to hold elections free from any influence and 
to execute the same. The establishment of the Board is to 
execute elections at federal and States level. According to this 
provision, the federal government has not only the power to 
enact elections law, but also the power and responsibility to 
execute elections at federal and States level in accordance 
with federal election law. 
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69. While the request of the House of Peoples’ Representatives for 
constitutional interpretation is presented in general terms as to 
what would happen to the term of mandate of the legislatures 
and executives, the constitutional interpretation was raised 
due to the inability of the Elections Board to hold the general 
elections in federal and State constituencies as planned in 
accordance with Article 102 of the Constitution. Since the 
Board started a preparatory work to conduct the general 
elections and later declined to continue the preparatory 
work for the same elections due to the COVID-19 pandemic, 
the recommendation is applicable to the election calendar 
of federal and regional States, and the term of mandate of 
federal and regional States legislatures and executives. 
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Part Six
Recommendation

On the request of the FDRE House of peoples’ Representatives 
for interpretation of Articles 54(1), 58(3) and 93 of the 
Constitution, The FDRE Council of Constitutional Inquiry has 
unanimously submitted the following recommendations 
to the House of Federation so that the House gives its final 
decision on the recommendations in accordance with Article 
84(1) of the Constitution.

1. By analyzing the term of five years term of mandate envisaged 
under Articles 54(1), 58(3), 67(1)  and 72(3) of the Constitution 
along with Article 93 as well as the fundamental principles, 
objectives and goals of the Constitution, the Council has 
recommended that the term of mandate of the House of 
Peoples’ Representatives, House of Federation, State Councils, 
federal and States executives should continue as long as 
the COVID-19 pandemic continues to be a threat to public 
health, the Emergency Proclamation No.3/2020promulgated 
to prevent and control the pandemic and mitigate its impact 
remains enforce, and until power is transferred by holding 
new election after the lifting of the emergency law; and

2. The Council has recommended that election should be held 
within 9 – 12 months starting from the date on which the 
FDRE Ministry of Health, Public Health Institute and scientific 
communities - based on information released by international 



47Council of Constitutional Inquiry

and regional health organizations - confirm that the COVID-19 
pandemic, which triggered the promulgation of Emergency 
Proclamation No. 3/2020 to control and prevent the pandemic 
and mitigate its impact, ceases to be a threat to public health, 
and the House of Peoples’ Representatives approves it.


