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Teguadda Alebachew2 

The Covide-19 pandemic has tested the functioning of democracies all over the world. As a way 

to contain the surge of the virus countries across the world have adopted different types of 

emergency measures thereby suspending fundamental rights and the basic rules of democracy. 

According to a report by the International Foundation for Electoral Systems(IFES) elections in 47 

countries have been deferred for fear the spread of the pandemic.3 Fundamental rights and 

freedoms including but not limited to the right to assembly, privacy, freedom of expression and 

movement, which are important for a credible electoral competition, have been suspended in 

several countries.  Particularly, where emergency measures conflict with the expiry of the term of 

elected offices, the situation has left democracies in unprecedented pressure in picking among the 

difficult choices of either going ahead with the election or risking a real or perceived constitution 

crisis arising from a question of legitimacy.  

Rarely, countries have clauses in their Constitution or electoral legal frameworks allowing for the 

postponement of election despite the expiry of a legally mandated term office. For instance, the 

Constitution of Bangladesh, Malta, Sierra Leone,4 and Myanmar5provides possibilities for 

delaying elections even beyond the expiry of term limits. The Constitution of Bangladesh, for 

instance, provides a possibility of postponing election by one year in times of war or internal 

disturbance.6 The Constitution of  Malta, likewise, provides a possibility of delaying election for 
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twelve months in times of war.7  However, in both countries, the possibility of extending electoral 

mandate is only limited to a war like scenario and hence don’t include other types of emergency 

situation. Yet, in Sierra Leone, election deferral is possible also in another types of emergency 

situation including on natural and manmade disaster and endemic and pandemics.8    

In Ethiopia an explicit provision allowing the Parliament to legislate the postponement of election 

is absent in the Constitution. In such situation, IFES (International Foundation for Electoral 

Assistance), for instance, advice government advisors to summon the “Doctrine of Necessity” 

(which is common in many constitutional systems) to legislate the postponement of election until 

the situation which called for the deferral of election ended. However, Ethiopia, rather invoked 

constitution interpretation.  

Whether the Issue Qualify for a Constitutional Interpretation  

The Constitution is clear in setting out the terms of the elected offices and the government. No 

doubts and ambiguities in this regard. However, the Constitution, while it provides an electoral 

deadline and emergency powers at the same time, is not clear on how the two will interact and 

what will follow if the two happen to conflict, just like the way we are now. It should thus be 

possible for the CCI/HoF (in accordance with article 62(1) and the Amharic version of article 84(1) 

of the Constitution) to interpret the Constitution to reconcile the conflict between the emergency 

power and electoral deadline.  

A Constitution cannot intend or aim to create a power vacuum. It cannot also aim to make 

itself ineffective or get suspended in times like we are now. We can also read the firm position 

of the Constitution in this regard from article 60(2-5), which anticipate a power vacuum and set 

 
7Article 76 of the Constitution of Malta, for example, sets a maximum 5year term for Parliament, but allows for 

extensions in time of war: (2) Subject to the provisions of sub-article (3) of this article, Parliament, unless sooner 

dissolved, shall continue for five years from the date of its first sitting after any dissolution and shall then stand 

dissolved. (3) At any time when Malta is at war, Parliament may from time to time extend the period of five years 

specified in sub-article (2) of this article for not more than twelve months at a time: Provided that the life of 

Parliament shall not be extended under this sub-article for more than five years. 

8Elections postponement due to other forms of ‘public emergency’ can be found in Article 85 of the Constitution 

of Sierra Leone:(1) Parliament shall stand dissolved at the expiration of a period of five years commencing from 

the date of its first sitting after a general election.(2) If there is inexistence a state of public emergency in accordance 

with section 29 of this Constitution and the President considers it not practicable to hold elections, Parliament may, 

by resolution, extend the period of five years mentioned in subsection(1) from time to time but not beyond a period 

of six months at any one time. 



out procedures to fill the vacuum resulting from the dissolution of the Parliament before the expiry 

of its term as part of the executive-legislative check and balance. I consider the absence of a 

provision in the Constitution guiding the potential conflict between emergency power and electoral 

deadline is nothing more than an imprudent drafting. It just cannot be because the Constitution 

intended for non-constitutional solutions.  

Besides, the constitutional value of the undertaking of periodic election should be weighed to the 

extent that it can deliver citizens a genuine democratic process/genuine representation. Periodic 

election is not a goal in itself.  Periodic election shouldn’t thus be made for mere fact of meeting 

electoral deadlines. We know election involves a political campaign, showing up to sometimes 

crowded polling places, waiting in line, sharing voting equipment and generally being closer than 

six feet from groups of more than 4 people (as per the emergency declaration). These whole 

election procedures are contradictory to the rule of social distancing which is necessary to contain 

the spread of the virus. To this end, a decision to hold election in this Covide infected 

circumstances can significantly limit election campaigns and reduces voters’ turnout, thereby 

undermining the legitimacy of elected offices ahead.   

A Constitution must be understood more than a mere text. Indeed, a constitution transcends beyond 

its letters and words. To this end, while unearthing the meaning of provisions in question, the 

constitutional interpretation need to consider the overall objectives and sprit of the Constitution, 

the goal it aspires to achieve and dangers it seeks to avoid. The very nature of Constitutions is also 

suitable to adopt this kind of interpretation. Constitutional provisions are often more general and 

open-ended than a typical statutory law, arguably allowing far greater interpretive latitude than do 

their statuary counterparts.  

To this end, I consider extending the mandate of the elected offices pending the election to be held 

within a period to be specified a better option than other option which will leads to unpredictable 

situation. As opposed to other options, such as establishing transitional government, term 

extension to the current office holders can ensure us an effective and an accountable government, 

which are critical for undertaking a credible election ahead of us.  Yet, extra-ordinary condition 

and scrutiny against potential abuse of power by incumbent can be anticipated by the CCI/HoF.  

 



On related note: 

Constitutional interpretation involves creativity and willingness to be progressive so that 

Constitutions can adopt to dynamics in the society. The US and Indian Supreme Courts are typical 

examples of creative and progressive constitutional interpreting bodies. The experience of the US 

Supreme Court is particularly intriguing in this regard. In the US, we all know that the very power 

of courts to interpret the Constitution is also a result of interpretation. The US Constitution is one 

of the shortest constitutions with only 7 Articles originally and 27 Amendments. As a result, many 

of the celebrated fundamental rights, which we have them stipulated under Chapter Three of the 

FDRE Constitution, are not found explicitly listed in the US Constitution. To this end, the 

creativity of the Supreme Court to read substantive rights from the Constitution is very interesting.  

For instance, in Lochner vs New York the Court read constitutionally unwritten right to contract 

from the due process clause of the Fourteenth Amendment. In Griswold vs Connecticut the court 

read a right to privacy stating that there is a ‘zone of privacy’ within a ‘penumbra’ created by the 

fundamental constitutional guarantees including in the First, Fourth, and Fifth amendments. The 

same goes in Skinner vs Oklahoma in which the Court read a right to have offspring from the 

Fourteenth amendment. How the court finds unconstitutional the racially segregated school system 

in Brown Vs Board of Education is also another interesting example of the Court being innovative 

and progressive.  

The Indian Supreme Court is another typical example what it looks like to be a creative and 

progressive constitutional interpreting body. One example is its decision in Olga Tellis v Bombay 

Bombay Municipal Corporation. In Olga Tellis v BombayBombay Municipal Corporation, the 

Court arbitrate a violation of the non-justiciable housing provision of the Constitution (which is 

called the directive principle) through reading it ‘into’ the justiciable constitutional right to life.9 

In its decision, the Court held that the violation of the directive principle of housing in the 

Constitution amounts to a violation of the justiciable fundamental right to life arguing that: 

“An equally important facet of that right to life is the right to livelihood because, no person 

can live without the means of living, that is, the means of livelihood. If the right to livelihood 

is not treated as a part of the constitutional right to life, the easiest way of depriving a person 
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of his right to life would be to deprive him of his means of livelihood to the point of abrogation. 

Such deprivation would not only denude the life of its effective content and meaningfulness, 

but it would make life impossible to live”10 

I generally urge the CCI/HoF to be willing to become creative and progressive in trying to resolve 

the current constitutional deadlock and beyond.  

For How Long the Election must be Delayed? 

This obviously is for so long as the pandemic remains to be a public- emergency. We now know 

that the emergency declaration which is in place stays for five months. Yet, considering the global 

trend, one can’t be sure that the current circumstance will end after five months. Even if, the power 

to issue another round of emergency declaration rests up on the executive and the legislature, the 

CCI can seek the opinion of health experts in accordance with article 9 of proclamation 798/2013 

for the purpose of estimating the period the pandemic will linger to be a problem and therefore 

impede the undertaking of the election. However, if the question concerns to the time within which 

elections must be conducted after the emergency that demanded postponement of election is over, 

I would love to see the CCI to be guided by the period provided under article 60(3) rather than to 

make the estimate from out of nowhere. We can argue that the drafters of the Constitution in 

providing Six months for new election after the dissolution of the Parliament on the basis of article 

60 might have guessed such a period is adequate for preparation for the election. I thus suggest 

that we use this period as a spring board to estimate. Yet, if we need to be guided by the experience 

of other nations, elections are often deferred for a period of one year at a time.  
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