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Getachew Hailemariam Ayano1 

Due to the immediate threat posed by the pandemic, the Ethiopian National Election 

Commission (NEBE) announced on 31 March its decision to cancel or indefinitely postpone 

the election schedule and operational plan for the eagerly awaited 29 August elections, 

invoking the ongoing impact of the COVID 19 pandemic.  

Ethiopia, under the premiership of Dr. Abiy Ahmed, has declared for the first time a five-

month state of emergency on 8 April 2020 due to the pandemic. The extension extends to the 

election of representatives at federal and state levels for the councils of zones, woreda, 

municipalities, and suburbs, or kebele. Nevertheless, while the legislative mandate of the 

Federal Parliament or the House of People Representative ends in October 2020, the official 

working time of the Parliament is limited to June 2020. 

At this juncture, the postponement of the parliamentary elections raises several constitutional 

questions, including those relating to the sovereignty of the people, the democratic principle 

under Article 8, and the periodicity of the elections. 

Elections play their role of democratic legitimacy only if the mandate given to the members of 

parliament is renewed at regular, a priori determined intervals. The periodicity of elections is 

an indispensable prerequisite for representative democracy. The regularity of elections is a 

question of the democratic principle in the exercise of popular sovereignty. In a democracy, 

political elections only have a specific political control function if they offer citizens factual 

and personal alternatives for decision-making. The electorate exercises political control 

through elections when elections create a favorable situation for informed choice and 

alternatives tailored to the specific needs of the voters. A new election would mark the end of 

the legislature and, at the same time, the end of the term of office of the Prime Minister and 

Ministers. The current members of the House of People Representative lose their mandate at 

the end of the parliamentary term in October and all submitted legislative proposals, motions, 

and questions that are deemed to be terminated by the end of the statutory period. However, in 

an abstract sense, the institutional identity of the Parliament as a permanent state body 

remains unaffected by the changed composition of its members resulting from the new 

elections. Still, however, postponing the elections could undermine popular sovereignty and 

the people's confidence in the credibility of the Constitution. Unless elections are regularly 

carried out, they lose their original meaning and pave the way for the population to 
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continually remain under tyranny. In the following sections, I will argue for exceptional 

possibilities for extending the term of office. Part of the content of my article was published 

on 20.04.2020. 

 

 

2.     Options for Postponement of the Election 

2.1. Constitutional Amendment  

The question of whether a constitutional amendment would be permissible and what 

conditions would be attached to it depends on the immensely important provision of Article 

104 and 105 of the FDRE Constitution. The extent to which it is possible to extend the next 

election is a crucial concern for the legitimacy of the government. The Constitution can only 

be amended by law for a specified reason. An unlimited extension of the election without 

amending the Constitution would characterize the system as tyranny. 

In Ethiopia, currently, an amendment of human rights provisions in chapter three of the FDRE 

Constitution as provided under Article 105 requires a two-thirds majority vote of the joint 

Federal Parliament and the Council of Federations. In other cases, Article 104 of the FDRE 

Constitution stipulates that any proposal for a constitutional amendment must be submitted to 

the public for discussion and decision and to those stakeholders affected by the constitutional 

amendment. A public meeting in the sense of the Constitution in times of the COVID 19 

crisis, however, does not seem to be easy. Furthermore, the decision must be approved by a 

two-thirds majority of the Houses or one-third of the Councils of State. 

Article 58 (3) of the FDRE Constitution provides that the House of Representatives is elected 

for a term of five years. Elections for a new House must be organized one month before the 

end of the House's term of office. Similarly, Article 54 (1) stipulates that the members of the 

Federal Parliament are elected for a five-year term of office based on universal suffrage in 

direct, free, and fair elections by secret ballot. This provision leaves no room for exceptional 

situations. An election must be held a month literally ahead of the end of the term of the 

Parliament. 

Unlike Article 70 (4) of the Constitution, which limits the term of office of the President for 

six years, according to Article 72 (3), the term of office of the Prime Minister is limited for 

the duration of the mandate of the House of Peoples’ Representatives. Therefore, the 

extension of the election will have a direct impact on the legitimacy of the government, Prime 

Minister Abiy Ahmed. Therefore, a proposal to amend Article 54 (1), 58 (3) and Article 72 

(3) of the Constitution so that the Federal Government can be able to continue to govern 

beyond its term requires an extra mile step forward to ensure that the consent of the people is 

respected. 
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As mentioned above, a constitutional amendment under Articles 104 and 105 of the 

Constitution indicates the difference in value at stake and the measures to be taken. A two-

thirds majority of the votes of the representative body of the people is required to amend the 

constitutional provisions that are not relevant to human rights. 

The next question is now whether the democratic principle in Chapter Two of the FDRE 

Constitution is likely to be affected by the amendment. If so, what are the consequences for 

Chapter Three of the same Constitution? By way of illustration, Article 8 (1-3) of Chapter 2 

states that all sovereign power lies with the nations, nationalities, and peoples of Ethiopia. 

Although it is a challenge to define precisely the identity of the nations, nationalities, and 

peoples of Ethiopia, the FDRE Constitution has been affirmed as an expression of their 

sovereignty. The sovereignty is expressed through their representatives elected per the 

Constitution and through their direct democratic participation. The acclaimed dictum of self-

determination has inner logical connectedness with popular sovereignty in the sense that the 

authority of the governments must be based on the consent of the administered people. It goes 

on to say that Article 38 1 (b) of the third chapter of the FDRE Constitution guarantees every 

Ethiopian citizen the right to vote and to be elected in genuine periodic elections. The 

qaulifier genuine reflects the seriousness of the periodicity of an election. The election must 

also be based on universal and equal suffrage and will be conducted by secret ballot freely 

and directly, thus guaranteeing the free expression of the will of the voters.2 Whereas Article 

39 (1) of the FRDE Constitution proclaims the rights to self-determination up to secession, 

Article 39 (3) requires a just representation of the people internally through a democratic 

election.  

As far as state power comes from the Ethiopian people, the people exercise their sovereignty 

rights through individual organs of legislation, executive power, and the judiciary. The 

election of the executive or members of the legislative body is a prerequisite for the people' s 

rights to self-determination. Broadly, in Article 38 of the FDRE Constitution, equally active 

and passive voting rights (the right to elect and be elected) have been understood to be part of 

the intrinsic value of the means of expression of people’s sovereignty. In a democratic 

society, every eligible citizen has the right to participate in a decision-making process. 

Similarly, the right of a person to be elected as a candidate presupposes equality of rights, 

equal opportunities for all parties, and the directness of the election. For voters to choose a 

credible candidate, they must be in a position to able to make a considered decision. Besides, 

the periodic elections are the necessary software tools for the selection of election candidates. 

Elections are a means to an end to exercise the right to self-determination or the right to 

decide one's fate. In other words, without a means, there is no end and vice versa. Periodic 

elections and popular sovereignty or self-determination are inextricably linked. A fixed 

electoral cycle gives thereby the people the power to express their political will for a majority 

 
2 See Article 21 of the Universal Declaration of Human Rights. In accordance with international law, 

commitments to democratic elections have been established and linked to criteria for assessing electoral 

processes. Article 25 of the ICCPR states “every citizen shall have the right and the opportunity, without any of 

the distinctions mentioned in article 2 and without unreasonable restrictions.”See Avery Davis-Roberts and 

David J, Carroll, Using international law to assess elections, Democratization, Vol. 17, Issue 3, 2010.  
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to assert and, above all, regularly reaffirm its authority and effectively control the exercise of 

power through its elected representatives.  

It is essential to see how the postponement of the election would disrupt the spirit of the 

democratic principle in Article 8 and Article 38 of the Constitution. Given the fact that the 

principle of the periodicity of an election is a defining characteristic and a necessary 

foundation of democracy, any constitutional amendment that affects human rights provisions 

must be approved with a two-thirds majority vote of the House of People Representative and 

the House of Federation altogether. The existing government has been given a power of 

representation or legitimacy of the people according to Article 58 of the Constitution only for 

five years. In other cases, the extension of the term of office without the formal consent of the 

people will result in an illegitimate government. Furthermore, minorities may be exposed to 

continue to face the rule of the majority.  

Following October 2020, there is a legal vacuum. The gap can, therefore, only be filled, and 

the authority of the government can then only be acquired by amending the Constitution 

itself.  It is, therefore, possible that the prolongation of the parliamentary elections can be 

realized through amendments of Article 38, 54, 58, and Article 72 in conjunction with 

Articles 104 and 105 of the Constitution. The conditions depend on whether the present 

question of postponing the election is a human rights issue or another administrative or 

parliamentary issue. Since democracy is the exercise of state power by the people, it is also a 

fundamental part of the democratic principle that public authority is determined both 

personally and materially through elections. In this piece, it was shown that popular 

sovereignty or the right to vote as a democratic right is directly affected by the unlimited 

postponement of the election, which in turn justifies the two-thirds majority of votes in both 

chambers. The amendment of the articles may contain references or additional explanations 

for exceptional circumstances. Finally, since the existing FDRE Constitution is the most 

controversial of all, a motion to amend this Constitution for electoral purposes can also invite 

several additional constitutional amendment issues.  

An amendment of the Constitution during the election process is not advisable. As an 

instance, when German Chancellor Otto von Bismarck was in power, because of bad weather 

and public safety, the Reichstag passed a bill on February 9, 1888, extending the legislative 

period of the Reichstag from three to five years.3 The amendment made it possible to increase 

the budget by ten percent due to the war. Later on, the measurement provoked opposition 

because the extension is a clear act of self-appointment contrary to the sovereignty of the 

people. At the same time, the nationalists argued for it with on account of a stable 

government.   

2.2. An Option to Dissolve the Parliament  

The question of dissolving the Parliament has been an important issue since the change of 

government in 2018. Since its creation in 1995, the Constitution of the FDRE has posed a 

 
3 Otto Pflanze, Bismarck: Der Reichskanzler, C.H.Beck, 2008, p. 605. 
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question of legitimacy. The rebel groups that formed the EPRDF took power in 1991 after a 

cruel civil war with the Dergue Communist Party. Since the EPRDF has assumed state power 

improperly through the civil war and has remained in power corrupt and repressive for so 

long, its legitimacy shall be null and void. In the name of the policy of recognition, the FDRE 

Constitution contains, as is well known, a time bomb that names the right to self-

determination up to secession. Although the very essence of democracy is the autonomy of 

the people as individuals and as a community, the secessionist trick of the Ethiopian 

Constitution is pushing the country towards a black hole whose irreversible destruction will 

be irreparable. Moreover, it divided the Ethiopian society linguistically and disadvantaged 

those who came from two or more ethnic groups. 

Before the transfer of power in Ethiopia in April 2018, there was constant popular resistance 

against the governing coalition Party, namely the Ethiopian People's Democratic Republic of 

Ethiopia (EPRDF), a coalition of ethnically lined regional parties, by protracted popular 

movements. The new Prime Minister emerged from the same political party at the peak of this 

popular resistance and was democratically elected by peoples’ representatives in the House of 

Representatives in 2018. However, the EPRDF candidates control almost all the seats which 

shadowed the valid legitimacy of the election. According to commentators, the change in 

power is allegedly regarded as the point at which the constitutional order of the EPRDF must 

have come to an end and replaced by other transitional caretaker government, which would 

facilitate the next free and fair election. The EPRDF and its Constitution have lost their 

importance as a means of the common good. Hence it should no longer be the basis for the 

state as a community of free people.  

The EPRDF’s leadership believed the change has also come from the party itself, which 

justifies party-consolidation by encompassing other opposing voices, including individuals 

from the oppositions. By the time when the new Prime Minister seized power, EPRDF did 

have neither the legitimacy nor the full capacity to rule without the disintegration of the 

country. The present Prime Minister has gained first a strong legitimacy for his courageous 

expression of preserving Ethiopian unity, weakened by intensified ethnic rivalry and poverty. 

The peace settlement with Eritrea as well as the promise to a democratic transition based on 

freedom and equality was, among other things, the most decisive factors for the new Prime 

Minister to gain popularity and then become the 2019 Nobel Peace Prize. Political parties and 

individuals based abroad, including those classified as terrorists and sentenced to death by 

absentia, were all allowed to participate in building democracy by returning to the country. 

The government of the new Prime Minister could perform many positive achievements, 

including dealing with the country’s financial crises. Ethiopia was looted to a great extent that 

had made things very difficult. Conversely, the major problematic issues are the national 

security and the non-governability within the Ethiopian territory. People are being killed and 

internally displaced, especially the end of 2018 and throughout 2019. As a result of which 

there is a demand that the parliament shall be early dissolved, and the Constitution suspended 

so that chartered compressive transitional government can be established. However, the ruling 

party EPRDF under the supervision of the new Prime Minister preferred by hard lining the 

continuation of EPRDF as a caretaker government by pledging a real transitional democracy. 
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The dissolution of the Parliament, according to the government, may endanger the national 

security as the regional states have a handful of hands and become rivalries to one another.  

In 2019 EPRDF was as a party dissolved and reorganized and registered officially newly as 

Prosperity Party. Prosperity Party has fused all EPRDF regional state's ethnic political parties 

except one of the regional political party- the TPLF. Concerning the most notorious former 

regional member party, TPLF, which specifically dominated the EPRDF and the 

administration of the country in general from 1991 to 2018, it was excluded from the merger, 

which means that it will only be restricted in its regional state and remain as an opposition 

party. Along with this rapprochement, the Prosperity Party’s government urged all political 

parties to register for the national elections that were scheduled to take place in August 2020. 

However, despite all the rejection in the past, this does not mean that the dissolution will not 

work categorically if the Prime Minister decides to make use of his constitutional power 

under article 60 (1) of the FDRE Constitution. Should this be the case, he must apply for new 

elections in six months before the end of his government's term of office. However, the 

biggest hurdle will be to get the majority of the votes of the House of Peoples 

Representatives. Once a majority of votes is reached, the Prosperity Party can continue to act 

as the executor of day-to-day government business and organize new elections. However, the 

caretaker mandate excludes legislative power. 

Due to the state of emergency and the subsequent prolongation of the election, however, the 

argument put forward is that the country needs rather to introduce a proportional democratic 

platform strategy to include the opponents. This strategy aims at building the common good 

and allows all opposition parties to participate in the country's political affairs and make 

decisions until new elections are held. However, such an approach is a clear departure from 

the representative democracy, which still necessitates a constitutional amendment again.  

Given the number of political parties, which now exceeds 100, an effort to establish a 

transitional council may stuck at a risk of communication-confusion regarding the debate on 

politics, the decision-making process, and the validation of laws. Therefore, this line of 

consideration emphasizes on the development of basic consensus rules under which all 

participants are responsible. A community is not held together always by truth but by 

consensus. A unifying element must be the art of securing the country's existence by making 

it possible to counter any threat to the majority in parliament. 

Importantly, amending a Constitution usually takes years of lengthy negotiations among 

political powers, which makes it a complicated business. Importantly, for whatever reason, 

the next election will determine the democratic path of the country. It needs the responsibility 

of all stakeholders, including the oppositions to act free from manipulation so that a well 

versed and matured society goes to the election.  

In the long term, a sensible way forward would be to amend the Constitution to create, like all 

other state constitutional institutions, a parallel representative transitional council to govern 

the country for such a grey period, which would be an optimal future strategy. This 

representative transitional council will be in place to take responsibility for the country when 
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the grey circumstances arise. Equipping such a constitutional institution with the necessary 

resources to function as a viable transitional government will be a matter of ensuring 

Ethiopia's trouble-free existence. 

2.3. Interpretative Action   

The Constitution is a living instrument and should be considered as having an eternal spirit. 

The Constitution is the calm pole, i.e. a constant stream of danger, which provides stability. It 

is also a system known for its control and disruption. That is why the FDRE Constitution 

must be improved more than any other law.4 Since the Marbury v. Madison decision of 1803 

in the US, the court has become at the forefront of lawmaking by way of review. In the 

European civil law countries, the 1920 Federal Constitutional Law of the Republic of Austria 

was the first to adopt a constitutional interpretation by the court. 

In Ethiopia, the constitutional institutions are bound by an attitude of defending fundamental 

freedoms and promoting respect for the principle of democracy by deploying impartial 

technocrats. Since there is no precedence in Ethiopia for either parliamentary or constitutional 

interpretative organ, a decision to supplement the constitutional text should be taken in 

dialogue between the two Houses. At this juncture, the question of which constitutional body 

in Ethiopia should have the last word on the current matter of constitutional loopholes should 

be the subject of permanent dialogue among state institutions and oppositions. Such an 

exchange between the legislative and constitutional interpretative bodies as well as a decision 

to involve the oppositions will increase the long chain of legitimacy.  

Broadly, the core of the FDRE Constitution must promote the values of an open and 

democratic society based on human dignity, equality, and freedom. The House of Federation's 

legitimacy gives a legitimate constitutional authority that contributes to the protection of 

fundamental rights and does not unduly restrict the principle of democracy. An operation to 

interpret the Constitution should not lead to an amendment which elongates the term of the 

Constitution every six years. It should only be taken as a solution in such a very provisional 

period of real extraordinary time until the Constitution wholly amended by the Parliament. 

The principal question is whether the House of the Federation has jurisdiction to interpret the 

Constitution. Article 62 (1) of the Constitution explains the competence of the House of the 

Federation to interpret the Constitution. This can be an abstract interpretation. In this 

connection, Article 3 (2) (C) of Proclamation No. 798/2013 declares that “the interpretation of 

the Constitution on any unjustified matter may be submitted to the Council by one third or 

more members of the federal or provincial councils or by executive organs of the Federation 

or the provinces.” With regard to justifiable matters, Article 83 (1) (2) states that the House of 

the Federation is empowered to decide on issues of constitutional dispute. In the same way, 

Article 84 (2) of the FDRE Constitution is an explicit authorization to decide on the 

constitutionality of laws.   

 
4 Matthias Herdegen, Verfassungsinterpretation als methodische Disziplin, JuristenZeitung, 59. Jahrg., Nr. 18, 

2004, pp. 873-879. 
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The House has the power to interpret the Constitution. A contextual reading of the 

Constitution reveals that this quasi-political and quasi-judicial Body has the legitimate 

authority to interpret the Constitution or solve constitutional disputes or assess a law's 

constitutionality.5Theoretically and practically, interpretation of the Constitution is both an art 

and responsibility to values that are fundamental to the society. Judge Marshall in the 

Marbury v. Madison case was saying that the American Constitution had to be interpreted 

generously because the powers conferred upon Congress under it had to be broad enough to 

serve not only the needs of the federal government originally discerned but also the needs that 

might arise in the future.6 Whereas Brest believes that the text, original understanding, 

custom, social practices, conventional morality, and precedent all actively inform the 

determination of those values, the conclusions drawn from all these sources are defeasible in 

the light of changing public values. The court has an implicit legislative power because, as 

Marshall argued (1) it is emphatically the province and duty of the judicial department to say 

what the law is, (2) if two laws conflict with each other, the courts must decide on the 

operation of each, and (3) the constitution is to be considered, in court, as a paramount law.7 

A constitution can be interpreted by looking at the wording of the standard (grammatical), its 

context (systematic), its purpose (teleological), and its legal materials and the history of origin 

(historical). In subjective theory, the law should be interpreted by looking at its historical 

context. Therefore, the will of the author of the Constitution should be interpreted in the 

historical genesis. As opposed to this, for objective theory, the law itself is the subject and the 

will of the law associated with it.8 By the principle of unity of the Constitution, the provisions 

of the Constitution should not be treated as neutral and will only be interpreted from the 

relevant terms. Instead, all requirements of the Constitution must be applied under the 

principles of the Constitution. Since the Constitution is the foundation of all political, social, 

and personal life, its interpretation must include the logical sense of it will be the principle of 

interpretation.9 Furthermore, constitutional norms are to be interpreted in such a way that 

there are no contradictions with other constitutional standards. In the event of a collision of 

constitutionally protected legal assets, the fundamental rights must be weighed up against one 

another. The chosen interpretation should emphasize the fundamental human rights the most. 

A constitutional interpretation must be human rights, and international law conforms. A 

constitution is a political document because it defines the power of the constitutional 

institutions - based on the interests of the individual and the general public. A constitution is 

political because it reveals the history of society and provides for a common good.10A 

 
5 The other argument is the Constitution has no provision for abstract interpretation. The limited power to govern 

is a manifestation of the modern democratic. If the Constitution is the criterion for democracy, it should avoid 

manipulation of authorities. Therefore, the Constitution's interpretation should not be its initiative but should be 

the result of a dispute. 
6 Antonin Scalia, Originalism: The Lesser Evil, Lex See, 57 U. Cin. L. Rev. 849, 1989, p. 3. 
7 Antonin Scalia, Originalism: The Lesser Evil, Lex See, 57 U. Cin. L. Rev. 849, 1989, pp.3-4. 
8 BVerfGE 1, 299 (312). 
9 BVerfGE 30, 1 [19). 
10 Dennis J. Goldford, The Political Character of Constitutional Interpretation, Polity, Vol. 23, No. 2, 1990, p. 

256. 
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constitution has to do with the reconciliation of a wide range of valid claims.11 Thus, the 

interpretative action has to comply not only with the constitution itself but also it has to be in 

line with international human rights as per Article 13 of the EPRDF Constitution.  

Notably, the General Comment 29 of the Human Rights Commission (HRC) on the 

International Covenant on Civil and Political Rights (ICCPR) sorted out the peremptory 

norms from which states shall never derogate. These are fundamental principles of fair trial, 

the presumption of innocence, non-discrimination, the right to conscience, prohibition of 

arbitrary deprivation of liberty; and prohibition of collective punishments.12 The basic idea is 

that there should be a way to deal with the interpretation without violating international 

human rights standards. There is an actual public emergency threatening the nation appears to 

meet the standards already established in international human rights law. COVID 19 threatens 

the life of the nation and objectively imperils some fundamental element of survival of the 

population and thereby affects states’ obligations to hold genuine elections. 

Although the early dissolution of the Parliament is constitutionally regulated, the provision on 

the extension of Parliament's mandate is not regulated. Regular exercise helps maintain 

fitness. Similarly, the interpretation is critical to set unique law types such as the FDRE 

Constitution in life. Without amending the Constitution parliamentary, the responsible 

Constitutional Body may interpret abstract that the five-year period laid down in the 

Constitution is an ordinary flexible period that can be adapted in the light of current 

exceptional circumstances. However, the above implies the criterion for permanent and 

ongoing parliamentary work is in opposition to passing the line of the maximum threshold of 

the term of office.13 

While, on the one hand, the human rights to life or health and in particular human dignity, 

except for the death penalty under Article 15 of the FDRE Constitution, are fully respected, 

Article 38 (3) in conjunction with Article 58 (3) guarantees a periodic election every five 

years. Since the Constitution says nothing about the elongation of the election, its text is clear. 

However, it may be asked to look back to know the intention of the framers of the 

Constitution. Does the legislator leave the people at stake during such a worldwide health 

disaster to hold a vote? The discussion here is about textualism and originalism, morality and 

public policy have occurred since the Constitution was adopted.14 In the US today, 

reinterpreting the framers' commands in ways that take account of changes in factual 

knowledge and social understandings that Constitutional law represents a flowering of the 

common law tradition and an implicit rejection of any command theory.15Judicial 

interpretation has traditionalist nature in a sense that it looks back to many generations in a 

 
11See Sheldon S.Wolin, Politics and Vision: Continuity and Innovation in Western Political Thought - Expanded 

Edition, Princeton Classics 2004. 
12See Artlce 4 of the ICCPR and UNHRC (2001), General Comments No. 24, 1994. 
13Scott Bennett, Four-year Terms for the House of Representatives, Politics and Public Administration Group 

29 August 2000, Research Paper 4 2000-01 Available at 

<https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp0001/

01RP04.> 
14 David A. Strauss, Common Law Constitutional Interpretation, he University of Chicago Law Review, Vol. 63, 

No. 3, 1996, p. 883. 
15 David A. Strauss, p. 887. 

https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp0001/01RP04
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp0001/01RP04
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variety of circumstances. Furthermore, originalism requires immersing oneself in the political 

and intellectual atmosphere of the time, somehow placing out of mind knowing that we have 

which an earlier.16 It is, in short, a task sometimes better suited to the historian than the 

lawyer.17 the Constitution was originally meant to expound evolving rather than permanent 

values. A democratic society does not, by and large, need constitutional guarantees to ensure 

that its laws will reflect “current values.”18 Above all, the exclusive focus on the will (original 

intent) of the original writer of a constitution is a danger to the for-itself because conservation 

without change leads to failure as no rule of the old/dead suffices over the living. 19 On the 

other hand, the textualist or conventionalist category emphasizes the role of constitutional 

provisions in reducing unproductive controversy by specifying ready-made solutions to 

problems that otherwise would be too costly to resolve.20 An objective textual reading would 

lead to the conclusion that although the Constitution fully protects human dignity as can be 

understood from the Preamble, it should not be interpreted in such a way as to run counter to 

this principle by giving priority to the five years. The whole context and purpose of the 

Constitution may not be understood to mean that the country strictly conducts the election 

while the state-society is in the imminent necessity.  

To mention, in some cases, the Basic Law of the Federal Republic of Germany is interpreted 

in accordance with the principle of practical concordance in such a way that constitutionally 

protected legal interests must be assigned to each other in problem-solving in such a way that 

each of them gains reality. The protection of fundamental freedoms sometimes collides with 

the constitutionally guaranteed duty of care and protection of the state towards its citizens. 

These contradictory situations must always be weighed up and balanced out, employing 

practical concordance. Where collisions arise, one must not be realized at the expense of the 

other in a hasty weighing of goods or abstract balancing of values.21 Instead, the principle of 

constitutional unity is the task of optimization: limits must be set for both goods to achieve 

optimal effectiveness.22 The collision between human freedoms provided unconditionally and 

the fundamental rights of third parties or other legal values with constitutional rank must be 

resolved following the principle of practical concordance. The limit of the restriction of rights 

lies at the point where conflicting constitutional values reach maximum development and 

effectiveness. The principle of practical concordance works when there are conflicting 

constitutional values and when the restriction is compatible with the principle of reservation 

of the right to act and with the principle of proportionality.23 Therefore, in the case at hand, 

neither the democratic principle of election nor the protection of human life should be made 

 
16 Antonin Scalia, p. 5. 
17 Antonin Scalia, p. 5. 
18 Antonin Scalia, p.7. 
19Antonin Scalia, pp. 7-8. 
20 David A. Strauss, p. 891. 
21 BVerfGE 30, 173 [193] – Mephisto, BVerfGE 137, 34 – Existenzminimum. 
22 Marcus Schladebach, Praktische Konkordanz als Verfassungsrechtliches Kollisionsprinzip: Eine Verteidigung, 

Der Staat, Vol. 53, No. 2, 2014, Duncker & Humblot GmbH, p. 264. 
23 See Richard Bäumlin, Staat, Recht und Geschichte Broschiert – 1, 1961. 
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from the outset in conflict situations of unilateral dominance. Instead, a solution must always 

be sought that ensures an optimal balance of conflicting interests.24 

In dealing with the conflict between fundamental rights and the principle of democracy, 

Azevedo Palu examined the works of Borowski, Jan-Reinard Sieckmann, and the theory of 

principles on constructive interpretation by Ronald Dworkin and Robert Alexy. He analyzed 

how the competencies between legislative and constitutional courts should be divided in times 

of such tension, taking into account the theory of principles (the formal principles).25 In other 

words, when two fundamental rights conflict in an occurrence, a balance must be struck 

between what is more severe in these circumstances and what can stand up to the other right. 

In such a case, the tensions between the fundamental rights endangered by COVID 19 and 

democratic principles in the form of periodic elections (Article 38 in conjunction with Article 

58 (3) of the FDRE Constitution) should be weighted. Weighing the material principles of the 

right to life or health against democratic rights will be the basis for interpreting the 

Constitution.26 

According to Konrad Hesse, to draw boundaries between the two constitutional values and 

make them both as effective as possible, the operation has to be carried out in the context of 

the proportionality test. Hence, the limitation of fundamental rights (democratic principle) 

must be capable of protecting the legal interest for whose purpose it is carried out (the right to 

life). Limiting the democratic rights is necessary for attaining the protection of human life 

endangered by COVID 19, which is not the case if a less severe means would suffice. And 

finally, the action will be proportionate in the narrower sense, i.e., it must be in appropriate 

proportion to the weight and significance of the fundamental rights to life (human dignity). 

Systematically, due to a worldwide health disaster, the protection of human dignity must, 

therefore, be the highest of all human rights values, which triggers the utmost responsibility of 

the government in the FDRE Constitution.  

Therefore, due to the extraordinary force major, the five years of the Parliament must be 

considered as a flexible period to avoid this dilemma. In line with this, an extension of the 

election by one year (until May 2020) gives Parliament and the Executive Bodies the 

necessary time and resources to meet the multidimensional challenges of COVID 19.27 For 

that matter, the constitutional state of emergency in broad terms and the five-month 

exceptional national emergency declared based on COVID 19 to protect human dignity can be 

used to extend the standard period to give the government room to adapt its mandate. A 

separate act to that effect is also possible. If the problem persists after one year, the parliament 

will be dissolved to form a caretaker transitional government on the basis of preestablished 

common values. 

 
24 Marcus Schladebach, p. 265. 
25 See also Alexander Heinold, Die Prinzipientheorie bei Ronald Dworkin und Robert Alexy, Schriften zur 

Rechtstheorie, Bd. 255, 2011. 
26 Guilherme Augusto Azevedo Palu, Grundrechte, Demokratie und Formelle Prinzipien, Ius Gentium. Curitiba, 

vol. 8, n. 2, p. 362-407, 2017. 
27 An example of this is a series of regulations under the UK Coronavirus Act 2020. 
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I now appeal to the Council of Constitutional Inquiry to accept the request of the House of 

People Representative for abstract constitutional interpretation and make sense of it. 


